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14. 

• If fields within identified occupied breeding habitat are planted with row crops (e.g., corn,

beans, or vegetables) in the farming season prior to the commencement of Facility

construction and such fields were historically used for row crops during at least one of the

prior 5 years, these fields will not be subject to the construction timing restrictions

mentioned above.

• If construction activities that must occur between April 23 and August 15 in identified NYS-

listed threatened or endangered grassland bird-occupied breeding habitat outside the row

crop areas described above, the occupied habitat area(s) proposed for active construction

will be assessed by an onsite Environmental Monitor (EM) or biologist, who will conduct

surveys for NYS-listed threatened or endangered grassland bird species. The surveys will

occur weekly until construction activities have been completed in the occupied habitat

area, unless otherwise agreed to by ORES. If no NYS-listed threatened or endangered

grassland bird species are detected during the survey, the area will be considered clear

for 7 days, when another survey will be performed. If NYS- listed threatened or

endangered grassland bird species are detected, the Applicant will comply with

subdivision (o)(7) of the USCs, as described below.

• All temporary disturbance or modification of established grassland vegetation
communities that occurs as a result of Facility construction, restoration, or maintenance

activities will be restored using a native herbaceous seed mix or the pre-exiting grassland

vegetative conditions by re-grading and re-seeding with an appropriate native see mix

after disturbance activities are completed, unless returning to agricultural production or

otherwise specified by the landowner. These temporarily disturbed or modified areas

include all areas within the Facility Site that do not have impervious cover, such as

temporary roads, material, and equipment staging and storage areas, and electric line

rights-of-way.

Per Section 900-6.4 (o)(7) of the USCs, during construction and restoration of the Facility, the 

Applicant will maintain a record of all observations of NYS-listed threatened or endangered 

species as follows: 

• Construction: During construction the onsite EM will be responsible for recording all
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occurrences of NYS-listed threatened or endangered species within the Facility Site. All 

occurrences will be reported in a biweekly monitoring report submitted to the NYSDPS, 

with a copy to ORES, and such reports will include the information described in the 

“Reporting Requirements” section below. If a NYS-listed threatened or endangered 

species is demonstrating breeding behavior, it will be reported to the NYSDPS and ORES 

within 48 hours. 

• Restoration: After construction is complete, incidental observations of any NYS-listed

threatened or endangered species will be documented and reported to the NYSDPS, with

a copy to ORES, in accordance with the reporting requirements as described below.

• Reporting Requirements: All reports of NYS-listed threatened or endangered species will

include the following information:

• Species;

• Number of individuals;

• Age and sex of individuals (if known);

• Observation date(s) and time(s);

• Global Positioning System (GPS) coordinates of each individual observed (if

operation and maintenance staff do not have a GPS available, the report will

include the nearest solar panel array and crossroads location);

• Behavior(s) observed;

• Identification and contact information of the observer(s); and

• The nature of and distance to any facility construction, maintenance or restoration

activity.

Per Section 900-6.4 (o)(8) of the USCs, if an active nest of a federal or NYS-listed threatened or 

endangered bird species, excluding bald eagles, is discovered (by the EM or other Designated 

Agent) within the Facility Site during construction or operations, the following actions will be taken: 

• The NYSDPS and ORES will be notified within 48 hours of discovery and prior to any
further disturbance around the nest, roost, or area where the species were seen exhibiting
any breeding or roosting behavior;

• An area at least 500 feet in radius around the active nest will be posted and avoided until
notice to continue construction, ground clearing, grading, maintenance, or restoration
activities are granted by ORES; and
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• The active nest(s) or nest tree(s) will not be approached under any circumstances unless
authorized by ORES.

Additionally, if any dead or injured federal or NYS-listed threatened or endangered bird species, 

or eggs or nests thereof, are discovered by the onsite EM or other Designated Agent at any time 

during the life of the Facility, the Applicant will immediately (within 24 hours) contact the NYSDEC 

and the United States Fish and Wildlife Service (USFWS) for federally listed species, to arrange 

for recovery and transfer of the specimen(s). The NYSDPS and ORES will also be notified. The 

following information pertaining to the find will be recorded: 

• Species;

• Age and sex of the individual(s), if known;

• Date of discovery of the animal or nest;

• Condition of the carcass, or state of the nest or live animal;

• GPS coordinates of the location(s) of discovery;

• Name(s) and contact information of the person(s) involved with the incident(s) and find(s);

• Weather conditions at the Facility Site for the previous 48 hours;

• Photographs, including scale and of sufficient quality to allow for later identification of the
animal or nest; and

• An explanation of how the mortality/injury/damage occurred, if known.

Electronic copies of each record, including photographs, will be kept with the container holding 

the specimen(s) and given to the NYSDEC or the USFWS at the time of transfer. If the discovery 

is followed by a non-business day, the Applicant will ensure all the information listed above is 

property documented and stored with the specimen(s). Unless otherwise directed by the 

NYSDEC or the USFWS, after all information has been collected in the field, the fatality 

specimen(s) will be placed in a freezer, or in a cooler on ice until transported to a freezer, until it 

can be retrieved by the proper authorities. 
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4.0 Mitigation Measures 

4.1 Net Conservation Benefit 

As previously discussed, occupied wintering habitat was identified for BEGIN CONFIDENTIAL 
INFORMATION < > END CONFIDENTIAL INFORMATION 

within the Facility Site (Revised Figure 3). Construction of the proposed Facility may result in 

adverse habitat modification (i.e., a “take”) of occupied habitat for the listed species above. 

Section 94-c requires that mitigation for incidental take of a listed species must result in a positive 

benefit to that species. 

Per Section 900-(o)(3)(viii) of the USCs, an applicant can pay a mitigation fee commensurate 

with the actual acreage of occupied habitat taken into the Endangered and Threatened Species 

Mitigation Bank Fund with the sole purpose to conserve habitat of similar or higher quality or 

otherwise achieve a net conservation benefit to the impacted species, or an applicant can 

propose permittee-implemented mitigation. For the Mill Point Solar I Project, the Applicant is 

proposing a NCBP involving permittee-funded mitigation via an agreement with a third-party 

mitigation provider for grassland bird habitat conservation in lieu of payment of a mitigation fee 

per Section 900-(o)(3)(ix). As previously discussed, the required mitigation ratio will be 0.2 ac for 

every acre of occupied wintering habitat for the two listed species with occupied habitat in the 

Facility Site. The estimated mitigation acreage for the Facility based on these ratios is 219.52 ac 

of wintering habitat (Section 2.4). 

The above-described mitigation is proposed to be implemented by the Applicant via a third-party 

mitigation provider for the entire life of the Facility (30 years) over multiple management cycles 

on the mitigation site(s). Grassland habitat is by nature ephemeral, requiring continued setting 

back of succession to maintain a grass-dominated system (NYSDEC, [n.d.]b). By implementing 

multiple cycles of habitat management, the Applicant will sustain this early-successional habitat 

and achieve a net conservation benefit over time to offset continued habitat loss occurring 

elsewhere through succession and development. 

If at any point over the duration of the mitigation to be implemented by the Applicant, one or more 

of the species described in this Plan are downlisted, the area of occupied habitat will be re-

evaluated to reflect only listed species. The acreage for mitigation efforts will subsequently be 

updated to include only the acreage of occupied habitat for listed species. Additionally, if for some 

reason the permittee-implemented NCBP is no longer feasible, the Applicant would work  provider 

REDACTED -- Matter No. 23-00034 -- ConnectGen Montgomery County LLC



Mill Point Solar I Project 
Net Conservation Benefit Plan Page 17 
 

to pursue alternatives to ensure a net conservation benefit for the take of occupied habitat, as 

described above. 

4.2 Mitigation 

The Applicant is actively pursuing off-site permittee-funded mitigation options via third-party 

mitigation providers, which will be finalized and approved prior to construction of the Facility, or 

the Applicant will negotiate a mitigation fee to be provided on a one-time basis to the Endangered 

and Threatened Species Mitigation Bank Fund to provide a net conservation benefit for the take 

of occupied habitat. If neither an off-site third-party mitigation site nor a Mitigation Bank Fund is 

achievable, the Applicant may pursue other off-site permittee-implemented mitigation options 

which will be managed and implemented directly by the Applicant. 

4.2.1 Site Selection 

The mitigation site selection process will consider the following attributes of each potential 

mitigation site, prioritizing sites that meet one or more criteria: 

• Meets the mitigation acreage amount and appropriate mitigation ratio;

• Is 25 ac or larger in size;

• Preferably is adjacent to other suitable grassland habitat that may already be protected
(i.e., conservation easement; deed restriction) to allow for connectivity to larger protected
habitat;

• Is within or adjacent to occupied habitat for one or more of the target species;

• Is within or adjacent to a focus area such as NYSDEC-designated Wintering Raptor
Concentration Area or Grassland Focus Area, or an Audubon-designated Important Bird

Area;

• Landowner is a willing participant (putting the land in an easement or deed restrictions) or
land is for sale and can be protected for the life of the Facility or longer;

• There is limited tree clearing needed for initial site management to limit potential impacts
to other species; and

• It is within the same NYSDEC Region (Region 6) as the Facility, if possible.

Once a site or sites are selected, the mitigation land will either be put into a conservation 
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easement, lease, or deed restriction and the site(s) will require commitment to active and adaptive 

management for successful mitigation for the life of the Facility. 

4.3 Proposed Mitigation Sites 

4.3.1 Onsite Mitigation 

The Applicant is not currently considering on-site mitigation options. Currently, based on the 

proposed layout of the Facility, landowner participation, and the above required site selection 

criteria, there are no readily available on-site parcels within the Facility Site that are available for 

mitigation. The mitigation site selection will  prioritize site(s) that meet one or more of the criteria 

presented in Section 4.2.1. 

4.3.2 Offsite Mitigation 

The Applicant is actively pursuing off-site permittee-funded mitigation options via third-party 

mitigation providers that will supply mitigation site(s) that meet one or more of the criteria 

presented in Section 4.2.1. Off-site mitigation options are preferable in cases that lack availability 

of suitable habitat on-site that isn’t already sited for panels, collection, or other aboveground 

components. Off-site mitigation options may also be preferable in cases where an agreement is 

unable to be reached with landowners due to restrictions associated with mitigation sites. In the 

case of the Facility Site, it was determined that the most effective suitable grassland habitat 

would occur off-site to maximize successful mitigation results for the BEGIN CONFIDENTIAL 
INFORMATION <  > END CONFIDENTIAL INFORMATION 

4.3.3 Additional Mitigation Site(s) 

If for some reason the off-site permittee-funded mitigation option does not meet mitigation 

requirements, the Applicant will look for additional mitigation site(s) that follow the guidelines in 

Section 4.2.1 and in consultation with NYSDPS as necessary. 

4.4 Implementation & Monitoring Plan 

4.4.1 Site Selection, Survey, and Habitat Improvements 

Whether the Applicant secures off-site mitigation via a third-party mitigation provider or performs 

off-site permittee-implemented mitigation, the Applicant, or its designated contractor will identify 

land, secure the rights to, and conduct due diligence efforts on acreage sufficient to provide the 
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required mitigation acres. General vegetation surveys will be performed to identify existing site 

characteristics and to inform site management processes. The survey will serve as a baseline 

for reference during monitoring events.     

Initial vegetation management will be performed in the first year following the commencement 

of construction to establish suitable habitat conditions for the target species. Initial site 

enhancement work will focus on removing unwanted vegetation such as trees, shrubs, and 

invasive species to facilitate the growth of native grasses that provide habitat to the target 

species and increase connectivity of grassland habitat. Vegetation/trees would be cut low 

enough and/or removed to permit brush hogging. Removing the hedgerows and woody 

vegetation improves grassland habitat by increasing connectivity with other fields, increasing the 

size of contiguous grassland patches, and by removing potential predator corridors. 

Initial management actions may include the following practices: 

• Mowing of herbaceous vegetation,

• Brush hogging to control woody vegetation,

• Shrub and tree removal,

• Seeding of desired native species, and

• Application of herbicides to control invasive species growth.

This initial site enhancement will prepare the mitigation site(s) for continued maintenance.  

Continued habitat improvements and site management processes are discussed below. 

4.4.2 Vegetation Maintenance and Monitoring 

The mitigation site(s) will be managed  to maintain grassland habitat and prevent ecological 

succession. Mowing is anticipated to be the primary means of habitat management to maintain 

and/or create available grassland habitat and prevent succession of woody vegetation. For the 

duration of the permit, after initial site enhancement work, mitigation site(s) will be left 

undisturbed during the wintering season (November 1st-March 31st) and the nesting season 

(April 23rd-August 15th) to avoid impacts or disturbance to bird activity.  

Management of the mitigation site(s) will be completed in 6-year rotations. Rotational mowing will 

be completed every three years, with roughly one-third of the mitigation site(s) being mowed 
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between of August 16th and October 31st of each year. As such, each section of the mitigation 

site(s) will be mowed twice in each 6-year interval. To prevent the succession of woody 

vegetation, following NYSDEC’s Best Management Practices for Grassland Birds (NYSDEC, 

[n.d.]a), vegetation will be cut to a height of 6-12 inches using a brush-hog or similar rotary-blade 

mower, and at least one third of cuttings will be left on the fields to provide coverage for target 

species, winter foraging habitat for birds as well as to attract moles, voles, and other prey for 

raptors and owls. If possible, mowing will start in the center of the section and will be cut in a 

circular fashion towards the outer edge, allowing birds and other wildlife to flush away from the 

mower. If and where necessary, block mowing or spot mowing is to be utilized to target problem 

areas and create a more heterogeneous vegetation structure.  

Mowing will be performed upon verification that target species utilizing the mitigation site(s) have 

fully fledged. Rotational mowing ensures that there is vegetation of different heights and densities 

in each section of the mitigation site(s) at any given time providing various stages of succession 

across the mitigation site(s) to support optimal habitat conditions for all species targeted in the 

Plan. This variety of habitat is expected to increase species diversity and encourage utilization of 

the mitigation site(s) by the target species. For example, BEGIN CONFIDENTIAL 
INFORMATION < > END CONFIDENTIAL INFORMATION have a higher 

tolerance for shrub cover (1-5%) and occur more frequently in fields with taller vegetation (>60-

cm) than other grassland nesting birds. BEGIN CONFIDENTIAL INFORMATION <
> END CONFIDENTIAL INFORMATION also shows a higher probability of occurrence in

medium to tall vegetation (40-60-cm) and medium forb cover (20%).

At the end of each 6-year interval, more intensive management practices such as woody 

vegetation management via brush hogging and invasive plant species treatment will be performed 

if required to ensure success. Also, during Year 6, the entirety of the mitigation site(s) will be 

mowed to set-back succession and initiate a new management cycle. 

A schedule for habitat surveys, ongoing monitoring, and reporting will be included in the Final 

Net Conservation Benefit Plan to be submitted as Pre-Construction Compliance Filing. A 

monitoring report will be prepared annually for the life of the 94-c Permit. Monitoring ensures 

compliance of the mitigation site(s) with the approved NCBP, documents site conditions, and 

helps determine if adaptive management is needed. Invasive species levels will be noted, 
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utilizing the monitoring events to document the presence of invasive species that may pose a 

threat to the habitat value for the target species. Spot management to control invasive plant 

species (glossy buckthorn, pale and black swallowwort, Canada thistle, Phragmites, etc.) will be 

applied as needed.   

Biologists conducting the monitoring will document the following: 

• General site conditions via qualitative summaries and photographs (ideally taken at the
same point locations each year of monitoring);

• Status of the mowing maintenance;

• Any listed species observed, especially focal species;

• Any evidence of site disturbance from snowmobiles, ATVs, or other vehicle traffic;

• The presence and quantity of invasive species, if present; and

• Any other items of importance observed while on the mitigation site.

The information collected during monitoring will be included in a Monitoring Report following each 

monitoring event which will be available to NYSDPS and ORES upon request. For the monitoring 

that will occur during the first management cycle, consultation with the NYSDPS and ORES will 

be conducted to determine future management and monitoring actions. 

4.4.3 Monitoring Report 

 Conditions observed during site monitoring will be summarized in the Monitoring Reports along 

with any necessary recommendations for corrective actions. 

The Monitoring Reports will contain: 

• A restatement of the goals and objectives for the mitigation site(s);

• A summary of and full presentation of the data collected;

• A summary and assessment of the vegetation management/mowing activities;

• Representative photographs;

• A description of management activities and corrective actions implemented, if applicable;
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• An assessment of the degree to which goals and objectives are being met;

• Recommended actions needed to correct problems or deficiencies, if applicable; and

• A narrative summary of the results and conclusions of the monitoring.

4.5 Adaptive Management 

In response to observations made through monitoring, periodic adjustments to mitigation actions 

may be required to achieve desired outcomes (i.e., adaptive management). Monitoring Reports 

will describe current conditions, note any deficiencies observed at the mitigation site(s), and will 

recommend corrective actions. 

The effectiveness of any corrective actions will be evaluated during subsequent monitoring events 

and will be reported in their affiliated Monitoring Reports. Monitoring Reports will recommend any 

changes to the monitoring schedule that may be necessary following the identification of 

deficiencies and the implementation of corrective measures. During the first vegetation 

management cycle (6 years), the Applicant will consult with the NYSDPS and ORES to determine 

if changes to the management/monitoring schedule/activities are needed in order to achieve the 

objectives of management. 

4.6 Implementation Agreement 

This NCBP will be implemented by the Applicant, or its designated contractor, according to an 

Implementation Agreement that: 

• Identifies all parties that will be involved in the Plan, with parties responsible for funding
and implementing the Plan clearly identified;

• Specifically identify the timeline for implementation of measures required by the Plan; and

• Include an indication of the financial and technical capability and commitment to fund and
execute such management, maintenance, and monitoring for the life of the 

Facility/term of the siting permit be signed by all involved parties identified pursuant to the

first bullet of this subsection.

As mitigation site(s) have not yet been finalized, a Final Implementation Agreement will be 

provided to NYSDPS and ORES prior to commencement of construction. 
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4.6.1 Involved and Responsible Parties 

It is anticipated that the Applicant will not be the owner of the mitigation site(s) as the Applicant 

is pursuing an off-site permittee-funded mitigation option managed by a third-party mitigation 

provider . The Applicant will enter into an agreement with a third-party mitigation provider to 

identify, secure the rights to, and conduct due diligence efforts on land suitable for the Project's 

mitigation requirements. Management and monitoring activities will also be performed by the 

third-party mitigation provider, their contractors, or by site landowners under direction of the third­

party provider . Identification of all parties involved in the Plan relating to funding and 

implementation the Plan clearly identified in the Final Implementation Agreement, as attached to 

the Final NCBP, prior to commencement of construction as provided as a pre-construction 

compliance filing. 

4.6.2 Implementation Timeline 

Implementation of NCBP will commence in the first growing season following initiation of 

construction activities and monitoring and maintenance will continue for the life of the Facility. 

The preliminary site management will occur during the first year of implementation, followed by 

vegetation management every 3 to 6 years. The monitoring that will occur during the preliminary 

site management in the first year will establish baseline conditions. Monitoring will be performed 

each year during the first vegetation management cycle (6 years) and then each year that 

vegetation management occurs. 

An estimated implementation schedule is outlined in Table 3 below. 

Table 3. Estimated Vegetation Management Implementation Schedule 

Year Activity Timing Notes 

0 
Preliminary Site Management and Between Aug. 16 - Oct. 

Vegetation Monitoring 31 

1 Spot treatment for invasives 

2 Spot treatment for invasives 
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Year Activity Timing Notes 

Mowing (1/3 of Site) 
Between Aug. 16 

- Oct. 31
3 

Vegetation Monitoring Post-mowing 

Between Aug. If mowing sections are 
Mowing (1/3 of Site) 16-Oct. 31 halved, wait to mow until 

Year 5. 

Vegetation Monitoring Post-mowing 

Mowing (1/3 of Site) 
Between Aug. 
16-Oct. 31

5 

Vegetation Monitoring Post-mowing 

Succession Set-back Mowing Between Aug. New management cycle 
(Entire Site) 16-Oct. 31 begins 

6 

Vegetation Monitoring Post-mowing 

10-12 Repeat Years 3-5 Vegetation Management & Monitoring 

4.6.3 Funding 

The Applicant will provide the necessary funding for the implementation of the NCBP. The 

Applicant will enter into an agreement with a third-party mitigation provider to provide the 

mitigation site(s) and ongoing monitoring and management, and reporting to satisfy ORES 

requirements. 
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Figure 1. Regional Facility Location
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Figure 2. Facility Layout 
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Figure 3. Estimated Take of Occupied Habitat
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